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DETAILED ACTION 

Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

1 . Claims 27-34 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter as follows; 

Claims 27 and 31 states, "A computer program for use in measuring mitotic 
activity from histopathological specimen image data". Such claimed "computer program" 
do not define any structural and functional interrelationships between the computer 
program and other claimed elements of a computer. In order to be statutory the claim 
should state, "A computer readable medium storing a computer application program 
read by a computer system; or a computer encoded with one of the following: a 
"computer program"; "software"; "computer executable instructions"; or instructions 
capable of being executed by a computer"; or state, "A computer "storing a" computer 
program; or state, "A computer "embodied with a" computer application program read 
by a computer system". 

Claim Rejections - 35 USC § 102 

2. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 
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(e) the invention was described in a patent granted on an application for patent by another filed in the 
United States before the invention thereof by the applicant for patent, or on an international application 
by another who has fulfilled the requirements of paragraphs (1 ), (2), and (4) of section 371 (c) of this 
title before the invention thereof by the applicant for patent. 

3. Claims 1 0, 23 and 31 , are rejected under 35 U.S.C. 1 02(e) as being anticipated 
by Vaisberg Eu (WO 02/47032). 

Regarding claim 10, Vaisberg discloses a method of measuring mitotic activity 
from histopathological specimen image data, the method having the steps of (page 3, 
lines 7-8, analyze images of cells and categorize the cells in particular cell cycle phases 
based upon certain features); 

a) measuring an intensity profile of an image region corresponding to a 
potentially mitotic figure (page 3, lines 9-27, characterize a cell as mitotic based on 
morphological and textual parameter such as pixel intensities); 

b) counting the image region as indicating a mitotic figure if its profile has a value 
greater than a prearranged threshold at a position in the profile having intensity 
associated with mitotic figure imagery (page 12, lines 1-9, pixels with intensity values 
above threshold in a given neighborhood are belong to a particular cell). 

With regard to claims 23 and 31 the arguments analogous to those presented 
above for claim 10 are respectively applicable to claims 23 and 31 . 

Allowable Subject Matter 

4. Claims 11-16, 24-26 and 32-34 objected to as being dependent upon a rejected 
base claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 
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REASONS FOR ALLOWABLE CLAIMS 

5. The following is an examiner's statement of reasons for allowance. 
Claims 1-9, 17-22 are allowable. 

The instant invention generally relates to a method, an apparatus and a 
computer program for measurement of mitotic activity, which indicates cell division 
taking place in a tissue specimen: it is particularly relevant to making measurements on 
potentially cancerous tissue such as breast cancer tissue. The method is also relevant 
to other forms of cancer such as colon and cervical cancer. 

Claim 1 , representing claim 17, the closest prior art of record (Vaisberg) 
references do not disclose or suggest, among other things, "selecting from among the 
identified pixels a reference pixel which is sufficiently close in position and luminance to 
another identified pixel to provide a reference colour, locating pixels in the image data 
with luminance's sufficiently close to that of the reference colour to indicate potentially 
mitotic figures, incrementing image regions corresponding to potentially mitotic figures 
from the located pixels by adding pixels thereto, potential increments to image regions 
being implemented or rejected by according to whether or not their luminance's are 
sufficiently close to respective image region luminance's and sufficiently far from an 
image data background luminance, and selecting grown image regions on the basis of 
thresholds for image region area, compactness and width/height ratio, counting selected 
grown image regions as actually indicating mitotic figures on the basis of a threshold for 
number of such regions". 
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These key features in combination with the other features of the claimed 
invention are neither taught nor suggested by (Vaisberg) prior art of record. 

Contact Information 

6. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Seyed Azarian whose telephone number is (571) 272- 
7443. The examiner can normally be reached on Monday through Thursday from 6:00 
a.m. to 7:30 p.m. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Matthew Bella, can be reached at (571) 272-7778. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application information Retrieval (PAIR) system. Status information for published 
application may be obtained from either Private PAIR or Public PAIR. 
Status information about the PAIR system, see http:// pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). 

/Seyed Azarian/ 

Primary Examiner, Art Unit 2624 

May 16, 2008 



